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sure, after careful sttldy of the documents and long,mea.itati6n,•that 
(a) the anxieties that led the Federalist's to oppose a Bill of rights must
have related, mat"nly to what the framers of the future :Bill"bf,Rights
might do in what we inay now begin ta,call the Hugo Black area and
(b) the fervor of 'the anti-Federalists for a bill of rights can be, ex
plained 'only in terms of their determination that it must 'say this or
that in the Hugo Black area But I stress again: one must no't think of
the anti-Federalists as agreed about what a bill ohights should say
in that area. (Many were concerned exclusively with what it shbuld
say al:1out religious freedom, but even'these meant different'things
by,religious freedom. Many were concerned mainly about freedom
of the press.)·To which I must now add: This is above all the area in
which debate was never joined between the Federalists •a'.nd anti
Federalists; nearly everyone, as one reads the records, seems to be
avoiding the problem, precisely, perhaps, because it is so controver
sial. For the Federalists it is easier just �o oppose a bill of rigl)ts, and
so postpone the problem. For the anti-Federalists it is easier, {fl may
put it so, just to raise hell in' favor of this or that provision thal:"must
"go in." The "fight" is analogous to one between two men, each
convinced that the other threatens sometliing sacred in his existenc�
groping blindly for one another in a pitch-dark cellar; but ea'.ch a\Joid
ing contact when he senses the other's ipproaoh.

At the risk of stating it over-graphically, I dffer th'.e foflowing thesis:
The First Amendment had already become, long before it was ever
written, the potentially-I am tempted to say unavoidably-€xplo
sive problem of the American Republ:ic. With only minor exceptions
(such as whether wire tapping is an unreasonable search or sei:ture
or whether the self-incrimination provision of.Amendment V extends
to the House Un-American Activities Gommittee), the problem of the 
Bill of Rights and American freedom is and has been, ever since 
Mason made his motion at Philadelphia, the problem of the First 
Amentlment and American freedom. Perhaps someone will say I
should have entitled this essay "The First Amendment and American 
Freedom." But I couldn't: the controversies, articulately, were over 
a bill of rights, and we must start out from there. 

6. There is some little talk·in the literature on the Bill of Rights
about the First Congress having "had" to enact such a bill because,
variously, it was under what amounted to a "mandate" from the state
ratifying conventions to do so; or the Federalists had in those cohven-

l 
;, 

Tl!e Bill of Rights (;-American Freedom 307 

tions "committed .themselves," that is, promised, to go along.on the 
bill-of-rights issue; or (those considerations apart) there ,was over
whelming popular pre�sure, too insistent for the Congress to ignore, 
in favo� of such a bill. None of the three notions, howev;er, will hold 
water., The sentiment in favor of a bill of rights in the ratifying con
ventions•was, in.�ach case, a minority sentiment; in no case were the 
bill-of-rights m�n able (though they tried) to make the ratification 
voted conditional on subsequel}t adoption of a bill of rights; they just 
plain got licked all the way alpng, the line. The Federalists, in casEl 
after case, "conceded" on the matter of "recommendatory amend
ments" -that is, t:l;ley agreed that ratification should go forward with 
proposals for amendments,tpat the First Congress might take under 
advisement; but,pne gets the strong impression that the Federalists 
in each convention are "concedin,g" not because they have to, but in 
the hope that the majority in the final vote shall be as large as possi
ble, thus giving th� ne')' Constitution a broader basis of support than 
it would otherwise have had. 

The main points to grasp are (a) that no one was in position to speak 
for the Federalists union-w.ide and (b)·that, in any case, the ratifying 
conventions, even assuming the concessions in question to be prop
erly speak,ing additive, were not in position to.lay down a "mandate" 
to the ,.First Congress, which would evidently be responsible to its 
constituents not to the conventions. 'nie most ,that the conventions 
could do \\'!1,S what they did, namely, make recommendations. The 
m;ijority in each case, having won on ratificl7\tion and against condi
tionfllity (ratificat;ion to be conditional on the holding of a second 
convention, on the subsequent adoption of such and such amend
ments, on the adoption of a bill of rights), simply agreed to send along 
to the First Col}.gress recommendations reflecting the views of the 
minority. 

As for the third point, alleged popular pressure on the First Con
gress, the proofs are even less convjncing; the anti-bill-of-rights men 
won the elections hands down, and so completely dominated the 
First Congress. Apart from the elections there existed, of course, no 
avenue through which such pressure could make itself felt effectively 
and convincingly. And, finally, nothing could be clearer to us, as we 
read the history of the First Congress, than this: if such pressure 
existed, only Madison seems to have been much aware of it or any
thing properly describable as sensitive to it. 
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everybody knows the answer to that question is, "Yes, it can, and 
does, and in the opinibn apparently of most of us must. ,, Rather the 
question is: "In what circumstances? Clear and present danger? The 
existence·of a proper governmental interest that must, be 'balanced' 
against our interest in enforcing the First Amendment?" I don't say 
it wouldn't have happened tha't wa'.y anyhow under the "necessary 
and proper" clause (though it might, mercifully, have done so without 
the verbal and logical saltimbankery of the decisions that make Mr. 
Justice Black so furious); I'do'say that Hamilton ·had himself quite a 
point and 'that we should be proud of him for it. 

d. No bill 'of rights should be adopted because natural rights are as
safe as you can make them in the hands of the people acting through 
their elected representatives; you can trust the people' and-this 
overlaps, of course, the "parchment barriers" argument-in point of 
fact have no alernative !Jut to do so. As Rousseau had put it a while 
before, if the people wills to do itself harm, who is to say it nay? But 
let us speak only of an overlap; the two poi?ts ar� di�tinc�,'Jnd those
who have been brought up on J. Allen Smith ·and his epigones may 
find it difficult to grasp at first that it was th:e Federalists not the 
anti-Federalists who used the "democratic" argument, the put-your
confidence-in-the-people argument, in the controversies over a bill 
of rights. And the argument is already prefigured in the way the 
habeas corpus provis'ion of the Philadelphia Constitution is worded. 
No attempt is made'to place' habeas corpus once and for all beyond 
the power of Congress; rather circumstances are fran�ly envisaged 
when ,the "public safety" may require suspension of the right. 

A pretty convincing case, in the opinion of this writer, and, insofar 

as convincing, let me add, as convincing a case for '.repealing the First 
Amendment as ever it was against adopting it. Yet one suspects, as 
one canvasses it, that it does not reveal very fully the Federalist state 
of mind on the bill-of-rights issue. So I now ask, how then, withbut 
injustice to Federalist political thought as we know it across the 
decades, can we round it out? What arguments can we add? At the 
risk of appearing impudent, ·I am going to attempt to add a few as the 
Federalist spokesmen might have put them: 

a. The anti-Federalists, beginning with Colonel Mason and his
statement on the floor at Philadelphia that a committee could draw 
up a list of the natural rights of men in "three hours," show a "tem
per" that is inappropriate to the genius of the Constitution drawn up 

Thq Pill of Rights, & American Freedom 311 

at Phihidelphia, (and q.eftn<;led in the fi'eder9list). That Constitution 
envisages �he self-gpyernm,ent of Am�rica l;>y the "deliberate sense 
of the con;ununity/� which must exte,nd, inter alia, to the making of 
decjsiqns from situation to situation and.moment to moment as to 
what is call�d.for by the purposes set forth i� the Preamble. No, no, 
no; the)ssu�)s not whether men h,ave natural rights,or whether those 
rigl)ts should be. re.�pected by goyernn;ien.t; the issue is ,whether our 
g�neration, by co11trast with sc,ores of prece�ing generations that 
we,re ,also deeply committed to -the idea of na�ral rights, has any 
partiqular reasovJor plaiming t,hat it can now make a "list" of them 
and, ,having,done so, seek to impose them, forever and a day, on 
future generations. The issue is not whether men have natural rights, 

, . 

but whe.th,er those rights can at any moment be specified once and 
for all. 

We might make an exception here of the common-law rights
which, however, precisely do not, in detail, have their origin in a list 
that some person or persons sat do}Vll and "drew up"; they have been 
hammered out in the courts pfl�w over long centuries and reflect the 
accumulated experience of the English-speaking peoples with the 
vexed question of how to prevent miscarriage.s of justice. Probably 
we confuse matt�rs by calliµg tµem "natural rights" at all. In any case, 
we suspect you, }laving seen these recommendatory amendments of 
yow;s, of wishing to go far beyond-how far, nobody knows-a mere 
statefi\ent of the.common-law rights. We suspept you of wishing to 
vep.ture where th(l wisest of our ancestors (none of whom ever at
tempted to draw up a "list") have feared to.tread; there is even talk 
among you-not pmch, but enough to give us pause-of writj.ng into 
your biU of rights something new and unheard-of called "freedom of 
speech," of writing it, in as a right which gov_ernment must in no
circ1Jmst,apces �bridge. Well, \\[e do not think such a right is ulti
mately compatible with orderly government, much less with free 
orderly government. Gentlemen, let us be sensible! 

b. We are not clear as to the status yovr bill of rights would enjoy
if we did adopt it. You speak of "amendments," to be accomplishfd 
under the procedures laid down in Article V. But the, Article V prnce
dures envisage amendments that, once ratified, will enjoy equal 
status with the mai_n body of the Constitution, and.it may be that is 
what you seriously intend. That, however, is going tp raise some very 
serious problems to which, honestly, you do not seem to have given 
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