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sure, after careful stiidy of the documents and long' meditatién, that
(a) the anxieties that led the Federalists to oppose a bill of rights must
have related. mainly to what the framérs of the future Bill"of -Rights
might do in what we inay now begin to-call the Hugo Black area and
(b) the fervor of the anti-Federalists for a bill of rights can be- ex-
plained ‘only in terms of their detefmination that it must say this or
that in thé Hugo Black area. But F stiéss again: one must not think of
the anti-Federalists as agreed about What a bill of-rights should say
in that area. (Many were concerned exclusively with what it should
say about religious freedom, but even'these meant different things
by religious freedom. Many were concerned mainly about freedom
of the press.)To which I must now add: This is above all the area in
which debate was never joined between the Federalists-and anti-
Federalists; nearly everyone, as one teads the records, seems to be
avoiding the problem, precisely, perhaps, because it s so cohtrover-
sial. For the Federalists it is easiet just to oppose a bill of rig}['ts, and
so postpone the problem. For the anti-Federalists it is easier, {f T may
put it so, just to raise hell in favor of this or that provision that ‘must
“go in.” The “fight” is analogous to one between two men, €ach
convinced that the other threatens something sacred in his ‘existence,
groping blindly for one another in a pitch-dark cellar’ but egch avoid-
ing contact when he senses the other’s approach.

At the risk of stating it over-graphically, I offer the following thesis:
The First Amendment had already become, long before it was ever
written, #he potentially—I am tempted to say unavoidably—explo-
sive problem of the American Republic. With only rhinor exceptions
(such as whether wire tapping is an unreasonable search or seizure
or whether the self-incrimination provision of Amendment V extends
to the House Un-American Activities Gommittee), the problem of the
Bill of Rights and American freedom is and has been, ever since
Mason made his motion at Philadelphia, the problem of the First
Amendment and American freedom. Perhaps someone will say I
should have entitled this essay “The First Amendment and American
Freedom.” But I couldn’t: thé controversies, articulately, wére over
a bill of rights, and we must start out from there.

6. There is some little talk-in the literature on the Bill of Rights
about the First Congress having “had” to enact such a bill because,
variously, it was under what amounted to a “mandate” from the state
ratifying conventions to do so; or the Federalists had in those conven-
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tions “committed themselves,” that is, promised, to go along.on the
bill-of-rights issue; or (those considerations apart) there .was over-
whelming popular pressure, too insistent for the Congress to ignore,
in favor of such a bill. None of the three notions, however, will hold
water.The sentiment in favor of a bill of rights in the ratifying con-
ventions'was, in.each case, a minority sentiment; in no case were the
bill-of-rights men able (though they tried) to make the ratification
voted conditional on subsequent adoption of a bill of rights; they just
plain got licked all the way alpng the line. The Federalists, in case
after case, “conceded” on the matter of “recommendatory amend-
ments”—that is, they agreed that ratification should go forward with
proposals for amendments that the First Congress might take under
advisement; but one gets the strong impression that the Federalists
in each convention are “conceding” not because they have to, but in
the hope that the majority in the final vote shall be as large as possi-
ble, thus giving the new Constitution a broader basis of support than
it would otherwise have had.

The main points to grasp are (a) that no one was in position to speak
for the Federalists union-wide and (b) that, in any case, the ratifying
conventions, even assuming the concessions in question to be prop-
erly speaking additive, were not in position toJay down a “mandate”
to the First Congress, which would evidently be responsible to its
constituents not to the conventions. The most that the conventions
could do was what they did, namely, make recommendations. The
majority in each case, having won on ratification end against condi-
tionality (ratificasion to be conditional on the holding of a second
convention, on the subsequent adoption of such and such amend-
ments, on the adoption of a bill of rights), simply agreed to send along
to the First Congress recommendations reflecting the views of the
minority.

As for the third point, alleged popular pressure on the First Con-
gress, the proofs are even less convincing; the anti-bill-of-rights men
won the elections hands down, and so completely dominated the
First Congress. Apart from the elections there existed, of course, fio
avenue through which such pressure could make itself felt effectively
and convincingly. And, finally, nothing could be clearer to us, as we
read the history of the First Congress, than this: if such pressure
existed, only Madison seems to have been much aware of it or any-
thing properly describable as sensitive to it.
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Madison’s problem, from the beginning, is to get attention—even
a modicum of attention—from his fellow legislators to the bill-of-
rights matter; zhey think there is vastly more important business to
transact; in the parlance of a later era, they “stall,” “drag their feet.”
But let me not overstate the point; there is satisfactory evidence of
widespréad minority sentiment in favor of some sort of step to assure
“separation” of “church” and “state,” to assure “freedom of con-
science.” And Madison had promised his own constituents in Vir-
ginia that he would try to get them a bill of rights. But that is all you
can get out of the account of the matter by Rutland, who is not
uneager to make the adoption of the Bill look as “democratic™ as
possible. I conclude: no Federalist commitment, no mandate, no over-
whelming popular pressure. We cannot hope to understand what
happened until we get these false notions out of our heads. The
problem narrows down, in an astonishing manner, to Madison. He is
indeed the “father” of the Bill of Rights, and doubly so because he
begat it on the body of so reluctant a mother.

7. Back now to the “controversies” in the ratifying conventions.
Astonishingly little attention has been paid to the Federalist case
against a bill of rights, though the arguments they used—riow on the
floor of the conventions, now in the public print, above all of course
in the Federalist—are perhaps not unworthy of attention. Permit ine,
in the briefest possible manner, to summarize them, and then, also
briefly, to attempt the rather unorthodox exercise of listing a few
arguments they might have used if (to repeat my earlier language)
the issue had ever got joined and they had seen themselves obliged
to pull out all the stops. The overt arguments- were:

a. A bill of rights is unnecessary; the new government is a govern-
ment of merely delegated powers, could not possibly do the things
a bill of rights would forbid it to do.

b. A bill of rights would be ineffective, unenforceable; so, the Fed-
eralists argued, bills of rights had proven themselves to be in the
States, even in that great primitive mother of American bills of rights,
the State of Virginia. The barriers a bill of rights imposes are, in
Madison’s classic phrase, “parchment barriers”; the legislature will,
in a given situation, go ahead and do, pace the bill of rights, what
seems to be called for. Only Madison and Jefferson were sufficiently
prescient to envisage possible enforcement by the courts, and they
did not press the point. Hamilton’s discussion of unenforceability in
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the Federalist shows clearly that, whatever dreams he may have
dreamed about judicial review, he was not thinking of future clashes
between the Supreme Court and Congress over the rights to be
embalmed in a bill of rights; there is not a whiff of such a suggestion
in No. 84.

c. As a limitation on the powers of the new Federal government,
a bill of rights would be self-defeating; it would have the effect of
expanding not diminishing them. As Hamilton puts it, in effect, in No.
84, to tell the new Federal government that it must not impair free-
dom of the press is to create a presumption, not present in the Consti-
tution as it came from Philadelphia, that its power somehow does
extend to such matters; erect the dam, so to speak, and the water of
Federal power will flow right up to it, where otherwise it would
remain right back where the fifty-five at Philadelphia had left it.

This time, however, I cannot proceed without a word or two of
comment: That argument, even in Hamilton’s hands, would be on the
face of it disingenuous without the “necessary and proper” clause,
with which Hamilton was presumably familiar. The new government
was, notoriously, to act directly on the citizens; it would in due
course, to go no further, be called upon to wage war; Hamilton and
his fellow citizens had just had some experience of the impossibility
of waging war, even under a constitution without a “necessary and
proper” clause, without curbing freedom of the press. Did he really
believe that in some future war the sort of dam he was opposing
would pull Federal power harder than the “necessary and proper”
clause would push it? It is one of the misfortunes of the whole matter
that the anti-Federalists were not sufficiently adroit to smoke Hamil-
ton out, force him to face the real problem.

On the other hand, viewing the argument from the point of van-
tage of 1963, what a piece of prediction! I say prediction, not
prophecy, because it proceeds in terms of analysis, and the shrewd-
ness of the analysis is surely validated by the accuracy of the predic-
tion. For have things not fallen out jus? as Hamilton said they would?
As Hugo Black never wearies of pointing out, and Alexander Meikql-
john before him, Federal power has indeed flowed down to the dam
of the First Amendment freedoms. Owing largely perhaps to the kind
and capable ministrations of the United States Supreme Court, the
question long ago ceased to be “Can the Federal government abridge
freedom of speech, press, association, assembly, petition, etc.?”, since
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everybody knows the answer to that question is, “Yes, it can, and
does, and in the opinibn apparently of most of us must. ” Rather the
question is: “In what circumstances? Clear and present danger? The
existence'of a proper governmental interest that must be ‘balanced’
against our interest in enforcing the First Amendment?” I don’t say
it wouldn’t have happened that wdy anyhow under the “necessary
and proper” clause (though it might, mercifully, have done so without
the verbal and logical saltimbankery of the decisions that maké Mr.
Justice Black so furious); I'do’say that Hamilton ‘had himself quite a
point and that we should be proud of him for it.

d. No bill of rights should be adopted because natural rights are as
safe as you can make them in the hands of the people acting through
their elected representatives; you can trust the people’ and—this
overlaps, of course, the “parchment barriers” argument—in point of
fact have no alernative but to do so. As Rousseau had put it a while
before, if the people wills to do itself harm, who is to say it nay? But
let us speak only of an overlap; the two points are distinct,;and those
who have been brought up on J. Allen Smith-and his epigénes may
find it difficult to grasp at first that it was the Federalists not the
anti-Federalists who used the “democratic” argument, the put-your-
confidence-in-the-people argument, in the controversies over a bill
of rights. And the argument is already prefigured in the way the
habeas corpus provision of the Philadelphia Constitution is worded.
No attempt is made‘to place' habeas corpus once and for all beyond
the power of Congress; rather circumstances are frankly envisaged
when the “public safety” may require suspension of the right.

A pretty convincing case, in the opinion of this writer, and, insofar
as convincing, let me add, as convincing a case for repealing the First
Amendment as ever it was against adopting it. Yet one suspects, as
one canvasses it, that it does not reveal very fully the Federalist state
of mind on the bill-of-rights issue. So I now ask, how then, without
injustice to Federalist political thought as we know it across the
decades, can we round it out? What arguments can we add? At the
risk of appearing impudent, I am going to attempt to add a few as the
Federalist spokesmen might have put them:

a. The anti-Federalists, beginning with Colonel Mason and his
statement on the floor at Philadelphia that a committee could draw
up a list of the natural rights of men in “three hours,” show a “tem-
per” that is inappropriate to the genius of the Constitution drawn up
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at Philgdelphia (and defended in the Federalist). That Constitution
envisages the self-government of America by the “deliberate sense
of the community;> which must extend, inter alia, to the making of
decisions from situation to situation and.moment to moment as to
what is called for by the purposes set forth in the Preamble. No, no,
no; the jssug is not whether men have natural rights or whether those
rights should be respected by government; the issue is whether our
generation, by contrast with scores of preceding generations that
were also deeply committed to the idea of natural rights, has any
particular reason for claiming that it can now make a “list” of them
and, shaving . done so, seek to impose them, forever and a day, on
future generations. The issue is not whether men have natural rights,
but whether those rights can at any moment be specified once and
for all.

We might make an exception here of the common-law rights—
which, however, precisely do not, in detail, have their origin in a list
that some person or persons sat down and “drew up”’; they have been
hammered out in the courts pf law over long centuries and reflect the
accumulated experience of the English-speaking peoples with the
vexed question of how to prevent miscarriages of justice. Probably
we confuse matters by calling them “natural rights” at all. In any case,
we suspect you, having seen these recommendatory amendments of
yours, of wishing to go far beyond—how far, nobody knows—a mere
statement of the, common-law rights. We suspect you of wishing to
vepture where the wisest of our ancestors (none of whom ever at-
tempted to draw up a “list”) have feared to.tread; there is even talk
among you—not much, but enough to give us pause—of writing into
your bill of rights something new and unheard-of called “freedom of
speech,” of writing it in as a right which government must in no
circymstances abridge. Well, we do not think such a right is ulti-
mately compatible with orderly government, much less with free
orderly government. Gentlemen, let us be sensible!

b. We are not clear as to the status your bill of rights would enjoy
if we did adopt it. You speak of “amendments,” to be accomplisb’ed
under the procedures laid down in Article V. But the Article V proce-
dures envisage amendments that, once ratified, will enjoy equal
status with the main body of the Constitution, and.it may be that is
what you seriously intend. That, however, is going to raise some very
serious problems to which, honestly, you do not seem to have given
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